
L E S S O N P L A N O V E R V I E W

COURSE: QUARTERLY ROLL CALL
L E S S O N : A B E T T E R U N D E R S TA N D I N G O F T H E N AT I O N A L F I R E A R M S A C T

D E V E L O P E D B Y : F I R E A R M S T E C H N O L O G Y B R A N C H

D A T E D E V E L O P E D O R R E V I S E D : J U L Y 2 0 1 2

PURPOSE: To better understand the National Firearms Act, to recognize the proper and
improper means of disclosing tax information and to ensure that the "Staples"
requirement is met for criminal cases.

L E S S O N O B J E C T I V E S :

The student wi l l be able to :

1. Understand the history and background of the NFA.

2. Firearms subject to regulation under the NFA.

3. Understand when making, transfer, and special occupational taxes are required to
be paid.

4. Understanding the registration provisions of the NFA

5 . T h e u n l a w f u l d i s c l o s u r e o f N FA t a x i n f o r m a t i o n t o o u t s i d e l a w e n f o r c e m e n t

agencies and the failure to comply.

6. Understand relevant court decisions and proving knowledge of possession in a
c r i m i n a l c a s e .

M E T H O D S : Lecture w/Questions; Power Point Presentation; Guided Discussion.

EQUIPMENT: Whiteboard; Projector; Computer

M A T E R I A L S : I N S T R U C T O R M A T E R I A L S
I n s t r u c t o r

S T U D E N T M A T E R I A L S
Statute and regulations

R O O M S E T - U P : Classroom Style



N A T I O N A L F I R E A R M S A C T

T I M E : 4 5 m i n u t e s

I N T R O D U C T I O N

STATE Objectives.

I . H I S T O R I C A L B A C K G R O U N D

A. NFA enacted in 1934 during Prohibition. Proliferation of machineguns, short-barrel
weapons to assist bootleggers in their trade.

B. Congress not yet comfortable with their authority to regulate commerce, so responded
by putting NFA in Internal Revenue Code.

C. NFA requires registration of all "firearms" as defined in the statute. We will discuss
those weapons later. Imposition of prohibitive taxes on making and transfer of weapons in hope
of taxing them out of existence. A $200 tax was substantial in 1934.

D. As originally enacted, NFA required all possessors of firearms to register them.
Failure to register would subject the possessor to criminal penalties.

E. In 1968 in Havnes v. United States. 390 U.S. 85 (1968), the Supreme Court held that
the provisions of the NFA that required possessors to register their firearms and, in doing so,
disclose to the government their unlawful possession, violated the self-incrimination clause of
the Fifth Amendment.

!. Congress responded by amending the NFA in Title II of the OCA of 1968 so
that only a maker, manufacturer or importer may register firearms, but not a mere possessor.

2. The NFA was also amended to include section 5848, which provides that no
information obtained from an application or registration shall be used as evidence against the
submitter in a criminal proceeding with respect to a violation of the law occurring prior to or
concurrently with the filing of the application or registration.

3. The 1968 amendments also established a 30-day amnesty period that allowed
possessors of firearms to register them. Since the Havnes case resulted in all pending
prosecutions for NFA violations being terminated, the amnesty period did not do any further
damage to such prosecutions.

I I . F I R E A R M S S U B J E C T T O T H E N F A

A. "Firearms" defined in 26 U.S.C. § 5845 to mean:

1. Shotgun with a barrel or barrels of less than 18 inches in length.
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N A T I O N A L F I R E A R M S A C T

2. Weapon made from a shotgun if the modified weapon has an overall length of
less than 26 inches OR a barrel or barrels of less than 18 inches.

3. Rifle with a barrel or barrels of less than 16 inches.

4. Weapon made from a rifle if the modified weapon has an overall length of less
than 26 inches OR a barrel or barrels of less than 16 inches.

5. Any other weapon.

6. Machinegun.

7 . S i l ence r.

8 . Des t ruc t i ve dev ice .

B. Section 5845(a) exempts from the definition of "firearm" any "antique firearm"
(defined in section 5845(g)), and any device (other than a machinegun or destructive device)
which, although designed as a weapon, the Secretary finds by reason of the date of its
manufacture, value, design, and other characteristics is primarily a collector's item and not likely
to be used as a weapon.

1. Weapons removed from the NFA as collector's items are listed in ATF
Publication 5300.11, "Firearms Curios or Relics List."

C. Weapon made from a shotgun and weapon made from a rifle.

1. If weapon has no stock, does not meet the definition of "rifle" or "shotgun" in
§ 5845(c) or (d). If stock has been sawed off, resulting weapon is weapon made from a rifle or
weapon made from a shotgun. See photos.

D. Stocked handguns - Pistols with attachable shoulder stocks are classified as short-
barre l r ifles.

E. "Any other weapon" defined as: A weapon or device capable of being concealed on
the person from which a shot can be discharged through the energy of an explosive, a pistol or
revolver with a smooth bore barrel designed or redesigned to fire a shotgun shell, weapons with
combination shotgun and rifle barrels 12 inches or more, less than 18 inches in length from
which only a single discharge can be made without reloading. THIS CATEGORY IS A
C A T C H A L L C A T E G O R Y F O R C O N C E A L A B L E W E A P O N S T H A T D O N ' T F I T W I T H I N
A N Y O T H E R C A T E G O R Y.

1. Transfer tax of $5 - ($200 for other types of NFA firearms § 5811(a)).

2. Example - Marble Game Getter - combination rifle and shotgun barrels from
which only a single discharge can be made; H&R Handygun - smooth bore shot pistol.
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N A T I O N A L F I R E A R M S A C T

3. Tear gas gun, pen guns, gadget devices (holster gun), "secret agent" type
devices, such as cane guns, belt buckle guns, umbrella guns, briefcase guns.

F. Machinegun defined in § 5845(b):

1. Any weapon which shoots, is designed to shoot, or can be readily restored to
shoot automatically more than one shot without manual reloading by a single function of the
trigger.

2. The frame or receiver of any such weapon, ("frame or receiver" defined in
179.11)

3. Any part designed and intended solely and exclusively or combination of parts
designed and intended for use in converting a weapon to a machinegun.

4. Any combination of parts from which a machinegun can be assembled if the
parts are under the control of a person.

5. Recent problems with imported parts kits that include improperly destroyed
machinegun receivers.

G. Destructive device defined to mean:

1. Explosive, incendiary, or poison gas bomb, grenade, rocket having a propellant
charge of more than four ounces, missile with explosive or incendiary charge of more than Va oz.,
mine, or similar device. (Molotov cocktails regulated as incendiary bombs.)

2. Any weapon which will expel a projectile by the action of an explosive or
other propellant, the barrel or barrels of which have a bore of more than '/z" in diameter,
excluding sporting shotguns or shotgun shells.

3. Any combination of parts designed or intended for use in converting any
device into a destructive device.

4. The term DOES NOT include any device which is neither designed nor
redesigned for use as a weapon, such as signaling, line throwing, or safe devices, e.g.. 37 mm
flare guns. See ATP Rul. 95-3, which held that 37mm flare guns possessed with antipersonnel
ammunition (wooden pellets, rubber pellets, bean bags) are destructive devices which must be
registered.

5. Striker-12/Streetsweeper and USAS-12 shotguns classified in ATP Rul. 94-1 and 94-2
as destructive devices. 12-gauge shotguns that are nonsporting. Rulings were issued
prospectively as to transfer tax, which resulted in giving possessors an opportunity to register.
Registration period closed on May 1, 2001.
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N A T I O N A L F I R E A R M S A C T

H. Silencers defined in section 92I(a)(24) to mean: any device for silencing, muffling,
or diminishing the report of a portable firearm; any combination of parts designed or redesigned
and intended for use in assembling or fabricating a firearm silencer; and any part intended only
for use in such assembly or fabrication.

1. Firearms Technology tests silencers with a sound meter to determine whether
there is any measurable diminishing of the report of the firearm. However, case law indicates
that a silencer does not need to work well or at all to be classified as a silencer. U.S. v.
Svverson. 90 F.3d 228 (7th Cir. 1996) - by using language in the definition "any device
silencing, muffling, or diminishing" the report of a firearm, Congress indicated that it intends to
regulate all devices purporting to serve as silencers, not just those devices that actually work to
s i lence fi rearms.

I I I . T A X E S

A. 26 U.S.C. § 5811 - imposes a transfer tax of $200 on most NFA firearms. $5 transfer
tax on "any other weapon."

B. 26 U.S.C. § 5821 - imposes a making tax of $200 on makers of firearms.

C. 26 U.S.C. § 5801 - imposes a Special Occupation Tax (SOT) on persons engaged in
the business of manufacturing, importing or dealing in NFA firearms.

D. Exemptions from making and transfer taxes in §§ 5852, 5853, 5854 (transfers
between FFLs, transfers to and from government agencies).

I V . R E G I S T R A T I O N

A. 26 U.S.C. § 5841 requires that the Secretary maintain a central registry of all firearms
in the United States which are not in the possession or under the control of the United States.

B. § 5841(e) requires that registrants retain proof of registration which shall be made
available to the Secretary upon request.

C. § 5841 (b) provides that manufacturers, importers, and makers must register each
firearm he manufactures, imports, or makes. This provision prevents mere possessors from
registering.

1. Exception in regs for firearms seized by or abandoned to a law enforcement
agency. These agencies may register such firearms on ATF Form 10 tax-free. Such registrations
are restricted so that the firearm may not be transferred out of the law enforcement community.

D. § 5812 makes it clear that a firearm may not be transferred until the transfer
application has been approved by ATF. Section 5812 also provides that applications to transfer
firearms will be denied if the transfer, receipt, or possession of the firearm would place the
transferee in violation of Federal, State, or local law.
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N AT I O N A L F I R E A R M S A C T

1. Section 5812 implemented in the regs at 27 C.F.R. § 179.85. Requires that the
transfer application include a certification from the local chief of police, sheriff of the county,
head of State policy. State or local district attorney or prosecutor, or such other person whose
certificate is acceptable to the Director (some judges have been found to be acceptable).

2. Every court to consider challenges to the law cert requirement to date have
found that it is a valid interpretation of the statute and that signing the certificate is a
discretionary action on the part of State and local officials. U.S. v. Steele. 755 F.2d 1410 (11 th
Cir. 19851: Westfall v. Miller. 77 F.3d 868 (5th Cir. 19961: Lamont v. O'Neill. 135 F.Supp.2d 23
(D.D.C. Feb. 5, 2001); 285 F.3d 9 (D.C. Cir. 2002).

V , D I S C L O S U R E R E S T R I C T I O N S

A. 26 U.S.C. § 6103 makes it a felony for an employee of the United States to disclose
"re turns" o r " re tu rn in fo rmat ion . "

B. Disclosure to the taxpayer or designee of the taxpayer is permissible.

C. The statute includes a number of exceptions to the prohibition, including disclosure to
other Federal agencies whose official duties require such disclosure upon their written request.

1. Ask for official request
2. Ask for letter from other agency acknowledging requirement to safeguard info

C. Disclosure to State and local law enforcement agencies is generally not permitted,
with the exception of disclosure in certain emergency circumstances involving imminent danger
of death or physical injury to any individual.

D. FTB classification of weapons as NFA firearms is considered to be tax information.
As stated above, such information may not be disclosed to State and local law enforcement
agencies.

V I . R E L E V A N T C O U R T D E C I S I O N S

A. Staples v. United States. 511 U.S. 600 (1994) - Court reversed a conviction under §
5861(d), holding that the Government must prove beyond a reasonable doubt that the defendant
knew that his rifle had the characteristics that brought it within the statutory definition of
"machinegun." Case involved an internally converted AR-15 rifle. DOJ takes the position that
the same mens rea requirement applies to all NFA prosecutions.

1. Improvised devices, such as silencers and bombs - fairly simple to meet
Staples standard if there is evidence the defendant is the one who made the weapon.

2. Short-barrel weapons may be more difficult to meet standard, especially if the
barrel length is close to legal length.
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B. U.S. V. Meadows. 91 F.3d 851 (7th Cir. 1996)- defendant convicted of possessing
firearm not registered to him, a short-barrel rifle. Relying upon Staples, the court reversed the
conviction, finding that the government failed to prove that the defendant knew the weapon had a
r ifled bore .

C. Prior to submitting to FTB for determination, make sure you are able to prove the
defendant knew he possessed an NFA weapon.
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